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Summary 

On occasion, Congress exercises its legislative authority regarding a specified individual, entity, 
or identifiable group in such a way as to raise constitutional concerns. In particular, the United 
States Constitution expressly prohibits the federal government from enacting bills of attainder, 
defined by the Supreme Court as a “law that legislatively determines guilt and inflicts punishment 
upon an identifiable individual without provision of the protections of a judicial trial.” The basis 
for the prohibition arises from the separation of powers concern that the enforcement of a bill of 
attainder would allow Congress to usurp the power of the judicial branch. 

For instance, in recent years, Congress proposed retroactive taxation of up to 90% of the value of 
bonuses paid to employees when an employer had received funds from Troubled Asset Relief 
Program (TARP). Additionally, in response to allegations of election law and other legal 
violations by the Association of Community Organizations for Reform Now (ACORN), Congress 
passed several appropriations bills that limited the provision of federal funds to ACORN and its 
affiliates. In both of these instances, suggestions were made that the legislation might be found by 
the courts to be prohibited bills of attainder. As regards the limitations imposed on the provision 
of funds to ACORN, such limitations were upheld by the United States Court of Appeals for the 
Second Circuit. 

The two main criteria that the courts use to determine whether legislation is a bill of attainder are 
(1) whether “specific” individuals, groups, or entities are affected by the statute, and (2) whether 
the legislation inflicts a “punishment” on those individuals. The U.S. Supreme Court has also 
identified three types of legislation that woidd fulfill the “punishment” prong of the test: ( 1 ) 
where the burden is such as has “traditionally” been found to be punitive (historical test); (2) 
where the type and severity of burdens imposed are the “functional equivalent” of punishment 
because they cannot reasonably be said to further “non-punitive legislative purposes” (functional 
test); and (3) where the legislative record evinces a “congressional intent to punish (motivational 
test).” 

The Court has suggested that each bill of attainder case turns on its own highly particularized 
facts, and notably, since the signing of the Constitution, the Bill of Attainder Clause has been 
successfully invoked only five times in the Supreme Court. Nevertheless, there remain potential 
constitutional concerns when Congress proposes or passes legislation that imposes a burden on a 
specified individual, entity, or identifiable group. 
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